INTRODUCTION
Although manifestations of discrimination in the workplace have changed greatly over time, employment discrimination continues to be a tremendous problem in society. 1 By enacting Title VII of the Civil Rights Act of 1964 ("Title VII"), Congress shielded employees from arbitrary adverse employment actions arising from discrimination related to race, color, religion, sex, or national origin.2 Three years 1. See Anne Lawton, The Meritocracy Myth and the Illusion of Equal Employment Op portunity, 85 MINN. L. REV. 587, 599-613 (2000 ) (citing numerous statistical and anecdotal studies that investigate and identify aggregate and individual discrimination in the modern workplace, and concluding that although "discrimination today is more subtle and difficult to identify" it is still a pervasive problem).
2. It shall be an unlawful employment practice for an employer -(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual's race, color, religion. sex, or national origin; or later, Congress passed the Age Discrimination in Employment Act ("ADEA''), 3 guaranteeing the same protections against discrimination based on age.4 Finally, the Americans with Disabilities Act ("ADA"),5 passed in 1990, prohibited discrimination based on personal disability. Ten years after Congress enacted the Civil Rights Act, the Supreme Court developed a comprehensive framework for presenting and analyzing these cases.6 In McDonnell Douglas Corp. v. Green,7 the Court outlined a three-part sequence for handling individual disparate treatment claims. First, the plaintiff presents a prima facie case of discrimination.8 Next, the burden shifts to the employer to articulate a "legitimate, nondiscriminatory reason" for the adverse employment action.9 Finally, the plaintiff has the opportunity to prove that the employer's allegedly nondiscriminatory reason is a pretext for discrimination.10
In addition to creating this burden-shifting procedure, the
McDonnell Douglas decision is also widely cited for identifying four factors that a plaintiff may use to establish a prima facie case.11 (Vol. 101:1338 Despite the particularity of this list, the Court was clear that because facts vary in Title VII cases, the specific proofs needed to sustain a prima facie case would vary f r om plaintiff to plaintiff.12 Since McDonnell Douglas, the Court has only paused once to consider what exactly a plaintiff must prove to establish his prima facie case of discrimination. In O'Connor v. Consolidated Coin Caterers Corp.,13 the Court held that an ADEA plaintiff is not compelled to show replacement at work by someone outside his protected class in order to maintain a prima facie case of discrimination. Lower courts are inconsistent in deciding whether an employee must show that her job replacement is someone outside her protected class to sustain her prima facie burden under Title VII.18 Several Id. at 793-96. It is also important to note that the Court uses the word "may" rather than "must" in delineating these factors. See id. at 802; see also Abdu-Brisson v. Delta Airlines, Inc., 239 f.3d 456, 467 (2d Cir. 2001) (concluding that although the may/must distinction is usually of no consequence, it should be drawn nonetheless in light of those few situations where it would be relevant).
12.
McDonnell Douglas, 411 U.S. at 802 n.13 (holding that "the specifi cation above of the prima facie proof required from respondent is not necessarily applicable in every respect to differing factual situations").
13. 517 U.S. 308 (1996) .
14. O'Connor, 517 U.S. at 312 ("Because it lacks probative value, the fact that an ADEA plaintiff was replaced by someone outside the protected class is not a proper element of the McDonnell Douglas prima facie case."). 15. Id. at 311 (assuming that the McDonnell Douglas framework is transferable from Title VII to the ADEA because the parties did not contest the point).
16. See infra text accompanying notes 42-44.
17. Although this Note primarily discusses the impact of a non-class replacement requirement on Title VII plaintiffs, the analysis is eq ually applicable to ADA plaintiffs alleging simple disparate treatment discrimination.
18. The language "protected class" and "non-protected class" is somewhat misleading in Title VII cases. Unlike the ADEA and the ADA, both of which protect specific groups of people, Title VII simply prohibits discrimination based on several protected characteristics. Because "protected class" is used throughout the jurisprudence and scholarship, this Note will adhere to that language. See, e.g., Williams v. Trader Publ'g Co., 218 F.3d 481, 485 (5th Cir. 2000) (q uestioning whether a Title VII plaintiff alleging gender discrimination must show that "she was replaced by a member of a non-protected class"); Chuang v. Univ courts require a plaintiff to prove as part of her initial burden that her work replacement is someone not in her protected class.19 Other courts explicitly reject a non-class replacement requirement, only to impose other formulaic tests and comparative evidence requirements that continue to limit plaintiffs' claims.2 0 At the opposite end of the continuum, some courts take more flexible approaches to the plain tiff's prima facie requirements. Under these approaches, while non-"similarly situated individuals outside his protected class were treated more favorably"). However, it should be noted that in referring to claims brought under Title VII throughout this Note, the term "non-class replacement requirement" more precisely means a require ment that someone with a different variation of a particular protected characteristic replaced the plaintiff. class replacement "may help to raise an inference of discrimination ... it is neither a sufficient nor a necessary condition. "2 1 Yet even those courts that regularly adopt flexible approaches to the prima facie stage are inconsistent in articulating, applying, or enforcing the standard.22 A court might articulate non-class replacement as a requirement, but then simply consider non-class replacement as a factor.23 Conversely, a court will sometimes use a more strict formulation than that which it normally requires because the plaintiff is able to satisfy the more stringent test, but then deliberately state that the court is expressing 21. Carson v. Bethlehem Steel Corp., 82 F.3d 157, 159 (7th Cir. 1996); see also
This
Chertkova v. Connecticut Gen. Life Ins. Co., 92 F.3d 81, 91 (2d Cir. 1996) (declaring there is no "unbending rule" about what circumstances may be used to raise an inference of dis crimination"). Rather than requiring plaintiffs to fit their prima facie evidence "into a set of pigeonholes," id., this approach is a flexible inquiry by which a plaintiff must simply "estab lish facts adequate to permit an inference of discrimination." Williams v. Ford Motor Co., 14 F.3d 1305, 1308 (8th Cir. 1994); see also Simmons v. New Pub. Sch. Dist. No. Eight, 251 F.3d 1210, 1214 (8th Cir. 2001) (requiring only that the plaintiff prove that "there exists evidence that gives rise to an inference of discrimination"); Byrnie v. Town of Cromwell Bd. of Educ., 243 F.3d 93, 101 (2d Cir. 2001) (requiring the plaintiff simply to show facts that give rise to an inference of discrimination at the prima facie stage); Pivirotto v. Innovative Sys., Inc., 191 F.3d 344 (3d Cir. 1999) (holding that so long as the plaintiff was able to introduce other facts raising an inference of discrimination, she did not have to prove she was replaced by some one outside her protected class).
22. For example, in a four year time span, one circuit described the f o urth prong of the prima facie test as requiring everything from a demonstration that "similarly situated indi viduals outside the protected class were treated more favorably," to a mere showing of re placement by an employee outside the protected class requirement, to a strict non-class re· placement formulation. See Chuang, 225 F.3d at 1123; Payne v. Norwest Corp., 185 F.3d 1068, 1074 (9th Cir. 1999) (consolidating state and federal discrimination claims and requir· ing the plaintiff to show that he was replaced by a woman to satisfy the prima facie stage of his sex discrimination claim); Moller v. State Pers. Bd., No. 95-16620, 1996 U.S. App. LEXIS 34005, at *4 (9th Cir. Dec. 31, 1996) (requiring that the plaintiff show that his employer sought a replacement employee with similar qualifications); see also, e. g., Roach v. Vallen Safety Supply, No. 00-2709, 2001 U.S. App. LEXIS 6200, at *2-3 (8th Cir. Apr. 11, 2001) (treating non-class replacement as a requirement that can be waived with other circum stances raising an inference of discrimination); Mills v. Health Care Serv. Corp., 171 F.3d 450, 454 (7th Cir. 1999) (listing non-class replacement as a requirement, but then qualifying that an employee can show another logical reason for discrimination to satisfy the prima fa cie standard); Pivirotto, 191 F.3d at 357 (holding that a jury instruction that erroneously in cluded a non-class replacement requirement was not reversible error); Fisher v. Vassar Coll., 114 F.3d 1332, 1335 (2d Cir. 1997) (requiring the plaintiff to show that someone not in his protected class filled the position to sustain a prima facie case). Compare Okoye v. Univ. of Tex. Houston Health Sci. Ctr., 245 F.3d 507, 513 (5th Cir. 2001) (claiming that the plaintiff is required to "prove that she was replaced by someone outside her protected class"), and Byers v. Dallas Morning News, Inc., 209 F.3d 419, 426 (5th Cir. 2000 ) (holding that the plain tiff must show "that he was replaced by someone outside of the protected group), with Nieto v. L&H Packing Co., 108 F.3d 621, 624 (5th Cir. 1997) (rejecting an earlier circuit precedent which precluded plaintiffs from establishing a prima facie case if they could not show non class replacement), and Trader Publ'g Co. , 218 F.3d at 485 (declaring that the plaintiffs inability to demonstrate non-class replacement does not "necessarily mean that she failed to establish her prima facie case"). "no opinion on whether" that is the"'proper articulation."2 4 Even appellate courts that regularly denounce a non-class replacement requirement will often hold as harmless errors district court formula tions of the standard that are more rigid than required, or jury instruc tions that blatantly misstate the law.2 5 This Note argues that the Supreme Court should explicitly elimi nate non-class replacement as a requirement, and establish a multi factor approach to the prima facie stage of the. individual disparate treatment inquiry. Under this approach, non-class replacement would merely be one factor in a court's overall inquiry to decide whether the plaintiff has presented evidence sufficient to "give rise to an inference of unlawful discrimination."2 6 Part I demonstrates that the principles in O ' C onnor support eliminating non-class replacement as a require ment and adopting a multifactor approach to the prima facie case, and that this analysis is equally applicable in the Title VII arena. Part II suggests that a multifactor approach is compatible with the limited functions the prima facie stage serves within the burden-shifting framework. Part III asserts that a multifactor approach to the prima facie stage is also appropriate because of the overall goals of a burden shifting regime, which has been interpreted by courts as a flexible pro cedure. This Note concludes that a multifactor approach to the plain tiff's prima facie burden in Title VII cases, including the elimination of a non-class replacement requirement, most accurately reflects the overall structure and purposes of individual disparate treatment burden shifting, as well as current interpretations of the prima facie stage.
Elizabeth
This Part asserts that eliminating a non-class replacement require ment and adopting a multifactor approach to the prima facie case are consistent with the requirements that the Supreme Court articulated in O ' C onnor regarding both logical connection to discrimination and protection of individual plaintiffs. Sectibn I.A contends that a multi factor approach honors both the logical connection test and the substantially younger requirement detailed by the Court in O ' C onnor.
24. See, e.g., Horizan/CMS Healthcare Corp., 220 F.3d at 1195. 25. See, e.g., Amro v. Boeing Co., 232 F.3d 790, 797 (10th Cir. 2000) (deciding that "while the district court may have misstated the fourth element of the prima facie case" this mistake did not "necessarily compel reversal" because it was not ultimately central to the decision); Pivirotto, 191 F.3d at 351 (clearly eliminating a non-class replacement require ment, describing an instruction mentioning such a requirement as legally erroneous, and then deeming the mistake harmless error). [Vol. 101:1338 Section l.B argues that given the similarity in statutory language and purpose between the ADEA and Title VII, the multifactor approach to the prima facie stage suggested by the individual protection language in O'Connor is equally applicable to all discrimination statu tory claims, including Title VII actions.
A. Bridging the Gap Between the Logical Connection Test and the

Substantially Younger Requirement
This Section shows how eliminating a non-class replacement requirement and adopting a multifactor approach to the prima facie stage synthesizes the logical connection test and the substantially younger requirement articulated by the Court in O'Connor.
The O'Connor decision articulates two standards that lower courts should consider when making a prima facie assessment of a plaintiff's ADEA claim -the logical connection test and the substantially younger requirement.27 The best way for lower courts successfully to satisfy both principles is to eliminate a non-class replacement requirement and adopt a multifactor approach to the prima facie stage in all disparate treatment discrimination cases.
The O'Connor decision requires "at least a logical connection between each element of the prima facie case" and the eventual find ing that the plaintiff has, or has not, raised a sufficient inference of discrimination to carry him to the next stage.28 In O'Connor, the Court found that requiring the plaintiff to demonstrate that someone outside the protected class replaced him was not invariably logically connected to the determination of his case. The Court illustrated this conclusion by creating a hypothetical forty-year-old plaintiff, and reasoning that it would be absurd to determine that a thirty-nine-year-old plaintiff replacing a forty-year-old plaintiff would suggest a greater inference of discrimination than if a f o rty-year-old plaintiff replaced the fifty-six year-old O'Connor.29
The Court took the argument one step further and declared that "the fact that an ADEA plaintiff was replaced by someone outside the protected class is not a proper element of the McDonnell Douglas prima facie case." 30 The O'Connor decision appeared to abolish any possibility of a non-class replacement requirement in future ADEA individual disparate treatment decisions. By creating the logical connection test, the Court eliminated non-class replacement as a dispositive requirement. 30. Id. The rationale behind this exclusion was the Court's conclusion that the protected status of a replacement employee "lacks probative value." Id.
Despite the strength with which the logical connection test elimi nates non-class replacement as a prima facie requirement in age discrimination, subsequent language in the O'Connor decision suggests many circumstances in which considering the characteristics of the employee who replaced the plaintiff would be possible, or perhaps even required. In addition to the logical connection test, the O'Connor decision suggested that an inference of age discrimination could not "be drawn from the replacement of one worker with another worker insubstantially younger." 31 Although the Court did not frame this substantially younger factor as a reintroduction of a non-class replacement requirement, lower courts have seized on the "insubstan tially younger" language to defend their decisions to continue to include a non-class replacement requirement post-O'Connor.3 2
Courts have had difficulty analyzing prima facie cases in a manner that adheres to both the logical connection test and the substantially younger requirement. Courts that require plaintiffs to show that someone outside their protected class replaced them ignore the logical connection test. 33 Not every factual scenario lends itself to the conclu sion that there is a logical connection between a plaintiff's replace ment and the actual inference of discrimination. If the central purpose of the prima facie stage is for the plaintiff to establish an inference of discrimination, demonstrating replacement by someone outside his protected class is not the only plausible way of reaching this conclu sion. 34 Often, an employee can wholly demonstrate such an inference even without any reference to his replacement worker.3 5 Non-class replacement as a dispositive factor in Title VII situations is incompati ble with the logical connection test in O'Connor.
At the other extreme, courts holding that the qualities of the replacement employee are irrelevant ignore the substantially younger show that another similarly situated non-protected employee was treated more favorably in order to maintain a prima facie case).
34. Jones v. W. Geophysical Co., 669 F.2d 280, 284 (5th Cir. 1982) (declaring that "proof that the employer replaced the fired minority employee with a nonminority employee" is not the only way to raise a sufficient inference of discrimination).
35. Carson v. Bethlehem Steel Corp., 82 F.3d 157, 158-59 (7th Cir. 1996) ("An employee may be able to show that his race or another characteristic that the law places off limits tipped the scales against him, without regard to the demographic characteristics of his re placement.").
[Vol. 101:1338 requirement.36 Under this view, the characteristics of a replacement employee should never be considered at the prima facie stage because the factor is not helpful to the prima facie inquiry. 37 Courts that refuse to consider non·class replacement at the prima facie stage ignore the practical problem that justifies the creation of a substantially younger requirement. While plaintiffs should not be required to show non·class replacement, neither should they be allowed to create a "prirna facie case on the basis of very thin evidence." 38 The prima facie inquiry must always remain focused on the plaintiff raising an actual inference of discrimination through the presentation of evidence -evidence that may or may not include a showing of non·class replacement.
Adopting a multifactor approach at the prima facie stage satisfies both the logical connection test and the substantially younger requirement. Under this approach, the characteristics of an employee replacing the plaintiff could potentially be probative in evaluating the possibility of the inference of discrimination because the identity of the replacement employee often has great probative value in deter· mining whether a plaintiff has indeed raised the required inference of discrimination. 39 If no logical connection could be identified between 36. If factually there is a logical connection between the plaintiffs replacement em ployee and the inference of illegal discrimination, deciding that replacement is irrelevant may also violate the logical connection test. 37. Pivirotto v. Innovative Systems, Inc., 191 F.3d 344, 353 (3d Cir. 1999) (eliminating non-class replacement as a requirement because demonstrating replacement by someone outside the protected class does not eliminate a "common, lawful reasonD for the discharge"); see also Clack-Freeman, supra note 23, at 482 (summarizing and endorsing the approach of circuits in which the identity of a plaintiffs replacement is irrelevant at the prima facie stage); Harris, supra note 4, at 297 (praising the O'Connor Court for eliminating the restriction because of "the lack of application to all situations of age discrimination"). tains to the weight of the evidence rather than to legal sufficiency)); Simens v. Reno, 960 F. Supp. 6, 9·10 (D.D.C. 1997) (holding that while age difference, not class membership is pro bative in the ADEA context, class membership itself is still probative in Title VII situations). In the Title VII arena, class membership is still probative when it is used as a convenient shorthand for "class difference," "religious difference," or "sex difference." See Kendrick v. Penske Transp. Serv., 220 F.3d 1220, 1229 n.8 (10th Cir. 2000 ) (emphasizing that while the plaintiff is not ordinarily obligated to show non-class replacement, neither is he precluded "from providing evidence of this nature as part of his prima facie case").
this factor and an eventual inference of discrimination, however, the factor would no longer be considered.4 0 B. The Individual Protection Bridge: Applying O'Connor Beyond the Boundaries of the AD EA This Section delineates the similarities between the ADEA and Title VII, and argues that the multifactor approach to the prima facie stage that is required by the individual protection language in O'Connor is equally relevant to Title VII claims of disparate treat ment in employment situations.
The O'Connor Court was silent on the applicability of the decision to similar Title VII situations.4 1 Grafting analysis from one discrimina tion statute to another is neither difficult nor uncommon. Although the Court created the burden-shifting procedure in McDonnell Douglas in a Title VII case, courts have used this method of analysis for deciding discrimination claims under Title VII, the ADEA, and other statutes prohibiting discrimination.4 2 In addition, courts often regard the statutes as similar enough to warrant applying precedent from cases involving one statute to the current claims of another.4 3
These transf e rs are possible and appropriate because of the simi larities in statutory language and purpose of Title VII and the ADEA. First, the statutory texts of Title VII and the ADEA are virtually identical. Although the two statutes list different characteristics against which discrimination is prohibited, the protections offered to employees are identical.4 4 40. Thus, even if a plaintiff demonstrates replacement by someone outside her protected class, if the contextualizing facts still do not amount to an inference of discrimination, then the non-class replacement is not logically connected to the prima facie inquiry and the case may be dismissed at the prima facie stage. See, e.g., Cianci v. Pettibone Corp., 152 F.3d 723, 727 (7th Cir. 1998) (concluding that the plaintiff's evidence that she was replaced by a male was "simply insufficient" to carry her case). Additionally, the discrimination statutes share common purposes. Generally, the central purpose of the statutes is "to prohibit discrimi nation in employment against members of certain classes," 45 and "eliminate discrimination in the workplace."4 6 More specifically, both the ADEA and Title VII emphasize the protection of individual plain tiffs, not entire plaintiff classes.
Clack-Freeman
The Supreme Court addressed the issue of personal protection in Title VII in Connecticut v. Teal.47 The Court found that "[t]he princi pal focus of the statute is the protection of the individual employee, rather than the protection of the minority group as a whole."4 8 Refusing to focus on the "overall number of minority or female appli cants actually hired or promoted," the Court deemed the employer's nondiscriminatory "bottom line" an insufficient defense to allegations of individual discrimination.49
The Court used this same individual protection language in O'Connor as a justification for eliminating non-class replacement as a prima facie requirement. According to the Court in O'Connor, "[t]he fact that one person in the protected class has lost out to another person in the protected class is thus irrelevant, so long as he has lost out because of his age."50
The personal protection focus of the ADEA identified in O'Connor supports, and perhaps mandates, eliminating a non-class replacement requirement and adopting a multifactor approach to Title VII claims. Similarly, this individual protection logic of O'Connor works with equal force to compel the elimination of a non class replacement requirement, and to endorse a multifactor approach to the prima facie stage in the Title VII arena. 5 1
Making non-class replacement the dispositive factor in a plaintiff's case requires the plaintiff to do more than simply raise an inference of the discrimination she has suffered personally. Rather, a non-class replacement requirement forces employees to show that the employer has favored a non-protected employee over all employees with the protected characteristic. Thus, a non-class replacement requirement revealing that with the exception of the ADEA substituting age for the prohibited charac teristics listed in Title VII, the language of the two statutes is identical). increases the plaintiff's aggregate evidentiary burden, and negates the personal protection focus of discrimination statutes.
Stripped to its barest essentials, an individual disparate treatment inquiry asks whether a particular plaintiff employee is the victim of intentional discrimination. 52 A court must evaluate whether the defen dant employer would have taken the "same action had the employee been of a different race (age, sex, religion, national origin, etc.), and everything else had remained the same."53 A mandatory non-class replacement requirement at the prima fade stage exceeds the scope of this inquiry. With such a requirement, plaintiffs are forced to raise an inf e rence not only that their employer has discriminated against them, but also that their employer discriminates against every member of their protected class.54 On the other hand, completely ignoring replacement identity does not satisfy the aim of focusing on individual discrimination. In order to allow a plaintiff to sustain a case based only on personal discrimination, courts must eliminate non-class replace ment as a requirement and adopt a multifactor approach to the prima fade stage.
A multifactor approach protects the individual because employ ment discrimination suits are by their nature fact intensive. Given the sheer quantity of facts that a court must consider in making an employment discrimination judgment, there are an endless number of factors that could be relevant in proving a prima facie case of discrimination.5 5 Some of these factors might include a formal policy elucidating a pattern of discrimination, or informal comments and actions of authority figures reflecting discriminatory animus. Struc tural factors, like the redistribution of a discharged employee's duties, or behavioral factors, like a preferential treatment given w non protected employees, could also be relevant. Additionally, factfinders 52. Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 153 {2000) (generalizing that this is the ultimate question in every employment discrimination case involving a claim of disparate treatment).
53. Carson, 82 F.3d at 158. 54. Perry v. Woodward, 199 F.3d 1126, 1138 n.8 {10th Cir. 1999) (rejecting a non-class replacement requirement in part because plaintiffs would "effectively be required" to demonstrate discrimination against "every other employee or potential employee who shares her protected attribute"). Another potential standard raised by employers takes non class replacement to the extreme. In this framework, a plaintiff is required to prove he is replaced not only by someone outside his protected class, but outside any protected class. See Chock v. Northwest Airlines, 113 F.3d 861, 863 n.1 (8th Cir. 1997) (recognizing the absurdity of a standard under which plaintiffs must show "replacement by a person outside any protected class for a prima facie case"). [Vol. 101:1338 might gain insight by examining the events preceding the discrimina tory action. A pattern of unequal discipline prior to a dismissal, or actions taken after the discriminatory occurrence could substantiate the inference.5 6
The McDonnell Douglas
With so many potential factors for a court to consider, isolating one factor as necessary to establish a prima facie case is counter productive because it f ails to further the goal of individual protection. Replacement by someone outside a plaintiff's protected class is often helpful to create an inference of discrimination, but it is not always necessary. 57 Individual plaintiffs are not protected under an inflexible rule requiring proof of one or more arbitrary specific factors because meritorious claims missing that particular factor are dismissed.5 8 On the other hand, a multif a ctor approach embraces the individual fact intensive nature of individual disparate treatment claims. Plaintiffs are required only to prove those factors that contribute to their personal discrimination suit, not a generalized prototype-discrimination situa tion. These similarities in text and purpose instruct that a multifactor approach is equally applicable to both the ADEA, as understood by the Court in O'Connor, and Title VII.
A multifactor approach to the prima f acie stage of any discrimina tion claim raises some concerns. For example, without clearly deline ated standards from the Supreme Court, circuit courts tend to fill in the gaps with their own, often conflicting, interpretations of the prima facie requirements.5 9 In order to protect all plaintiffs and defendants equally, even a flexible multifactor approach must culminate in some consistent overarching standard. (j() The factors of a prima facie case 56. This list is compiled from a variety of sources both listing factors that could poten tially contribute to an inference of discrimination and describing individual factors that played a key role in particular cases. See (urging a unified approach because "[wJithout a precise standard, each circuit will be able to establish its own guidelines"). 59. Weber, supra note 58, at 669 (finding that a bright-line rule is more appropriate in Title VII cases where the characteristics are not on a continuum).
60.
While the more general formulation of a standard, rather than a rule, might upset the "preset balance between permissible and impermissible conduct," ultimately a unified approach (even if this approach is comprised of several factors) is superior to arbitrary rules may "vary with the circumstances of the alleged discrimination," 61 but the ultimate prima facie inquiry remains unchanged -the plaintiff must always raise an inf erence of discrimination. This approach abundantly protects individual plaintiffs -plaintiffs are only required to present the evidence relevant to their particular case, yet are still guided by an unwavering duty to raise an inference of discrimination.
Furthermore, some scholars and courts argue that, even if a multifactor approach is dictated in ADEA situations by O'Connor, the decision is patently inapplicable to Title VII not because of dissimilarities in statutory language or purpose, but because of the dissimilarity of the characteristics the statutes shield from discrimina tion. Thus, according to this viewpoint, O'Connor is inapplicable in the Title VII arena because Title VII protected characteristics do not lend themselves to analysis on a continuum like the ADEA protected class of all individuals over forty years old. 62 Rather, Title VII protects binary characteristics that cannot be analyzed with a sliding-scale approach.63 This perspective concludes that because there can be no varying levels of race, gender, or religion disparity between employees, a bright-line rule requiring non-class replacement is appropriate for the Title VII arena. 64
This viewpoint overlooks the possibility for variations in the manifestations of these otherwise immutable characteristics between different employees within a single gender, religion, or race. For example, manifestations of race can be seen as a continuum with dark skinned African Americans being discriminated against in favor of light-skinned African Americans. 65 In the gender context, an employer might preference a woman who is more traditional in her under standing of gender roles over a woman who appears to violate norms because of the potential for genuine substantive consistency in judicial decision. Pierre J. Corp. , 90 F.3d 1173, 1186 n.11 (claiming that "unlike traits such as gender and race which are uniform among members of the protected class, disabilities are diverse"). [Vol. 101:1338 of gender behavior.6 6 In contrast, an employer might favor a woman who fits into an "old boys club" over a woman who defied this infrastructure.6 7 In terms of religion, an employer could favor an em ployee who is less observant of his faith over one who requires more accommodations because of religious belief.6 8 Finally, discrimination could be based on a combination of protected attributes. 69 In all of these situations, an employee could be replaced by someone from within her protected class, yet still be the victim of impermissible Title VII discrimination. Thus, because the manifestations of Title VII characteristics are not static between employees, but rather exist on continuums similar to age, it is incongruous to deny Title VII plaintiffs the use of the individual protections offered to ADEA plaintiffs under O'Connor.
II. SOLVING THE DILEMMA WITH AN EYE TO PRIMA F ACIE
PURPOSES
The prima facie stage of the burden-shifting inquiry has specific and limited purposes. Given these narrow functions, plaintiffs must satisfy only a low evidentiary burden at the prima facie stage. This Part argues that a multifactor approach is the best way to effectuate this low evidentiary burden, and also helps to further the remaining prima facie goals.
Eliminating a non-class replacement requirement and adopting a multifactor approach to the plaintiff's initial Title VII burden is a viable option because the Supreme Court has continually narrowed the purposes and functions of the prima facie stage. Beginning with Texas Department of Community Affairs v. Burdine,70 the Court has repeatedly stressed that a plaintiff's satisfaction of the prima facie stage only shifts the burden of production, not the burden of persua sion, to the defendant. 71 By consistently stating that the prima facie (noting that some females may be preferred in an "old boys network" because they are more like "one of the boys" than other females). 71. Burdine, 450 U.S. at 254 (holding that only the burden of production shifts to the defendant after the plaintiff successfully demonstrates a prima facie case of discrimination). The distinction between shifting the burden of production and shifting the burden of persua sion was later considered by the Supreme Court in St. Mary's Honor Center v. Hicks, 509 U.S. 502 (1993) (refusing to compel judgment when the plaintiff has only produced prima stage only shifts the burden of production to the defendant, courts have created a structure in which eliminating a non-class replacement requirement and adopting a multifactor approach would not reduce the plaintiff's initial burdens and thus give the plaintiff an unfair advantage. 72
If satisfying the prima facie stage of the inquiry relieved a plaintiff from the responsibility of persuasion, then eliminating a non-class replacement requirement and adopting a multifactor approach to the prima facie stage would be fundamentally unfair. A plaintiff could shirk the ultimate burden of proof merely by demonstrating a loose collection of insufficient facts. Using a multifactor approach at the prima facie stage makes sense only because the burden of persuasion never shifts to the defendant.
Given that the prima facie stage only serves to shift the burden of production to the defendant, the evidentiary requirement at the prima facie stage can be quite low.7 3 A plaintiff may use a variety of evidence to meet her minimal evidentiary burden.
The quantity of evidence a plaintiff must put f o rth in order to survive the prima facie analysis under McDonnell Douglas is modest. 74 A plaintiff's prima facie evidence "need not be overwhelming, or even destined to ultimately prevail" on the discrimination claim.7 5 facie ev idence and rebutted pretextual reasons), and again in Reeves v. Sanderson Plumbing Pro ducts, Inc., 530 U.S. 133 (2000 ) (refusing to preclude judgment when the plaintiff ha s only produced prima facie evidence and rebutted pretextua l reasons). While the Court in Hicks and Reeves implicitly helped to define the purposes of the prima facie stage by clari fying the exa ct na ture of the burdens that shift as a result of a plaintiff creating a prima facie case, bot h Courts merely glossed over the prima fa cie sta ge itself in their analysis. See Reeves, 530 U.S. at 142 (acknowledging that it is "undisputed" that the plaintiff satisfied the pr ima facie sta ge in part beca use "r espondent successively hired three persons in their thir ties to fill petitioner's position"); Hicks, 509 U.S. at 506 (merely mentioning that "minimal requirements of such a pr ima facie case" ha d been established by proving, among ot her ele ments, "(4) that the position remained open and wa s ult imately filled by a white man"). Al though the Hicks Court included non-cla ss replacement on the list of fact ors esta blishing the plaintiff's prima facie ca se, Just ice Souter explicit ly pointed out in his dissent that this mere mention did not signify a decision that non-cla ss repla cement wa s a required prima facie fac tor. See id. at 527 n.1 (Souter, J., dissenting) (emphasiz ing that the "Court ha s not directly addressed the question whether the personal characteristics of someone chosen to replace a Title VI I plaintiff are materia l, and that issue is not before us today"). [Vol. 101:1338 Comparatively, the evidentiary·burden of a McDonnell Douglas prima facie case is even lower than that which is required at other prima facie stages of non-McDonnell Douglas claims. 76 One classic Supreme Court articulation of the plaintiff's prima facie burden under the McDonnell Douglas framework is simply that the burden is "not onerous. "77 To maintain a prima facie case, the plaintiff simply must show by a preponderance of the evidence that he was "rejected under circumstances which give rise to an inference of unlawful discrimina tion." 78 Also in keeping with the limited purposes of the prima facie stage, requirements about the types of evidence a plaintiff may use to meet his prima facie burden are quite liberal. Plaintiffs have the "full panopoly of circumstantial evidence" at their disposal in meeting their initial prima facie burden of production. 79 This collection includes statistical evidence of systematic disparate treatment, comparative personal evidence of individual disparate treatment, related comments by people in positions of authority, or evidence of replacement at work by a person not in the employee's protected class.8 0 Plaintiffs may even meet their evidentiary burdens with a combination of direct and circumstantial evidence that, while not individually sufficient, together create an inference of discrimination sufficient to satisfy the prima facie burden. 81 This low evidentiary burden compels -and is essentially synonymous with -a multifactor approach. ("Because employers are usually careful not to offer smoking gun remarks indicating inten tional discrimination, the Supreme Court established the burden shifting approach as a means of evaluating indirect evidence of discrimination. "). Thus, plaintiffs are not required to produce direct evidence of discrimination when using the McDonnell Douglas scheme because to do so would blatantly subvert the core purpose of burden shifting . See Marzano v.
Computer Sci. Corp., 91 F.3d 497, 507 {3rd Cir. 1996) (chastising that "our leg al scheme ag ainst discrimination would be little more than a toothless tiger if the courts were to re quire ... direct evidence of discrimination").
A multifactor approach also supports the established evidentiary burden of the prima facie case because the standard is not limitless. In order to function efficiently, the prima facie case must have some evidentiary burden. Setting the evidentiary bar so low that any plain tiff could automatically meet the standard would strain judicial resources by "open[ing} the judicial floodgates" to the claims of every plaintiff who misinterprets an ordinary business decision as motivated by discriminatory animus.8 2 The consequences of such an unreasonably low standard would be far-reaching. Def e ndants targeted in frivolous discrimination claims could suffer great losses in resources or reputa tion. 83 Furthermore, without a minimum evidentiary requirement, courts would routinely be forced to function as arbitral boards ruling on the soundness of ordinary business decisions.8 4
This judicial function would overstep the scope of discrimination statutes. 85 These statutes do not guarantee employment or assess business decisions. 86 Their central purpose is simply to eliminate invidious discriminatory barriers in the workplace.8 7 Thus, while the strength of a particular plaintiff's prima facie inference of discrimina tion may vary according to the particular evidence he adduces,8 8 under a multifactor approach the evidentiary bar is never set so low so as to negate the necessity of raising an inference of discrimination. 89 82 See Marzano, 91 F.3d at 509 (arguing that the test articulated in the decision does not reach this low level).
See
Simens v. Reno, 960 F. Supp. 6, 9 n.4 (D.D.C. 1997) (speculating on the conse quences of allowing a plaintiff to "shoot into a barrel of fish" and maintain a prima facie case without even "something reasonable on which to rest a claim").
Carson v. Bethlehem Steel Corp., 82 F.3d 157, 159 (7th Cir. 1996) (refusing to allow courts to become "arbitral boards, ruling on the strength of 'cause' for discharge" and noting that the real question in a discrimination case is "not whether the employer made the best, or even a sound, business decision; it is whether the real reason is race"). 85. For ex ample, the clearly articulated purpose of Title VII is to "assure equality of employment opportunity and to eliminate ... discriminatory practices and devices .... " MICH . L. REV. 2229, 2246 (1995) (noting that the "actual strength of the inferences that can be drawn from the prima facie case vary depending on the strength of the evidence that sup ports it").
McDonnell
89. Some courts are wary that an overly flexible approach will "give complete weight lessness to an already light plaintiffs burden." Simens v. Reno, 960 F. Supp. 6, 9 (D.D.C. 1997 ). This view fails to appreciate that survival at even a flex ible prima facie stage does not preclude the possibility of summary judgment in favor of the defendant. See, e.g., Roach v.
[Vol. 101:1338 While the functions of the ·prima facie case are obviously limited by the fact that satisfaction of the prima facie stage only shifts the burden of production to the defendant, within this narrow avenue the first stage of the McDonnell Douglas analysis still serves many useful purposes. First, the prima facie stage screens out invalid or incomplete claims. 90 This initial analysis eliminates "the most common nondis criminatory reasons" for the employer's action.9 1 If a plaintiff cannot demonstrate even a prima facie case, then the case is dismissed without wasting judicial resources to complete perfunctorily the McDonnell Douglas process.9 2 A multifactor approach is compatible with the screening purpose of the prima facie stage because the prima facie stage is only the first and broadest filter for untenable claims of disparate treatment. The screening benefit is obtained so long as the prima facie stage continues to identify cases in which "discrimination might conceivably have been operating."93 Some scholars worry that adding more flexibility to the prima facie stage could increasingly waste judicial resources because courts would be forced to look at the circumstances of each case and continually weigh the merits of the individual claim. 94 This view presumes that the purpose of the prima facie stage is to eliminate indi vidual analysis by sorting claims into generalized categories. Quite the Vallen Safety Supply Co., No. 00-2709, 2001 U.S. App. LEXIS 6200 (8th Cir. Ap r. 11, 2001) (granting summary judgment for the defendant because the plaintiff was unable to produce a link between her employer's actions and discrimination sufficient to give rise to the required level of inference); Hornsby v. Conoco, Inc., 777 F.2d 243 (5th Cir. 1985) (granting summary judgment for the defendant because her wholly subjective beliefs did not give rise to the re quired level of inference). Furthermore, while eliminating non-class replacement as a re quirement, and adopting a flexible app roach may result in more plaintiffs surviving the prima facie stage or summary judgment, this does not necessarily lead to the conclusion that more frivolous claims are avoiding elimination at the initial stage of burden shifting. One court has even suggested that more cases go to trial simply because that is "the nature of the evidentiary beast" as applied to disparate treatment situations. See Marzano v. Computer Sci. Corp., 91 F.3d 497, 509 (3rd Cir. 1996). In other words, "summary judgment is in fact rarely app ropriate in this type of case" because there are genuine issues of material fact which must be sorted out by a full adjudication before a factfinder. See id.
90. See, e.g., Mills v. Health Care Serv. Corp., 171 F.3d 450, 457 (7th Cir. 1999} (noting that one of the purposes of the prima facie case is to " 'screen out' " cases where " 'the plain tiff fails to distinguish his or her case from the ordinary, legitimate kind of adverse personnel decision' " (q uoting Jayasinghe v. Bethlehem Steel Corp., 760 F.2d 132, 134 (7th Cir. 1985))). 93. Malamud, supra note 88, at 2244. 94. See, e.g., Weber, supra note 58, at 667-68 (postulating that a lower prima facie stan dard would require courts to look at the circumstances of each case, and would result in "an increase in the number of claims filed" and "an increase in the amount of time it would tak e courts to make decisions in each case because of the weighing process they would be re quired to perform"). contrary, while courts generalize about minimum nondiscriminatory reasons a plaintiff can disprove and still proceed, plaintiffs do not survive the prima facie stage unless they adduce particularized evi dence that eliminates these nondiscriminatory reasons and raises an inference of discrimination.9 5 Rather than impeding the screening function, a multifactor approach at the prima facie stage actually fosters accurate elimination of nonviable claims.
Second, eliminating a non-class replacement requirement and using a multifactor approach also assists in another central goal of the prima facie stage and burden shifting in general -the practical func tion of "fine-tuning" the facts and evidence.96 As burden shifting pro ceeds, "an initially vague allegation of discrimination is increasingly sharpened and focused, until the ultimate inquiry is one that is ame nable to judicial resolution." 97
This fine-tuning function is fulfilled only if each stage of burden shifting continues to propel the analysis forward. Far from being an ultimate resolution of the discrimination issue, a basic role of the prima facie stage within this structure is merely to "allow the case to reach the next stage of analysis." 98 A key purpose of the prima facie stage is simply to "force [a] defendant to proceed with its case," and offer a nondiscriminatory reason for its action. 99 This moves the analysis f o rward because often the employer has better access to information regarding the employer's true motivations than the employee.1 00
An approach to the prima facie stage that includes a mandatory non-class replacement requirement stifles this inquiry because a suit could be dismissed where a plaintiff was unable to demonstrate a pre-determined set of prescribed requirements. In contrast, a multi factor approach assists the fine-tuning function because it permits plaintiffs to survive the prima facie stage based only on the particular 95. Compare Int') Bhd. of Teamsters v. United States, 431 U.S. 324, 358 n.44 (1977 ) (holding that elimination of the two most common legitimate reasons for the employment decision is "sufficient, absent other explanation, to create an inference that the decision was a discriminatory one"), with Marzano v. Computer Sci. Corp., 91 F.3d 497, 508 (3rd Cir. 1996) (describing the plaintiffs prima facie burden as ensuring she has "enough evidence to construct the chain of inferences" and that her "factual scenario is compatible with discrimi natory intent -i.e., that discrimination could be a reason for the employer's action" 
GOALS
This Part argues that a multifactor approach to the prima facie case is in harmony with courts' overall commitment to interpret the McDonnell Douglas framework as a flexible procedural tool intended to facilitate, rather than impede, the ultimate inquiries in discrimina tion suits.
From its inception, the burden-shifting procedure outlined by the Court in McDonnell Douglas was not intended to be a rigid proce dural straight jacket.JO' In Fu rnco Construction Corp. v. Wa ters,102 the Court emphasized that the burden-shifting procedure of McDonnell Douglas "was never intended to be rigid, mechanized, or ritualistic."1 03 Instead of treating the burden-shifting procedure as a strict linear pro gression, a multifactor approach cultivates interdependence between all stages of the inquiry. 1 04 This more flexible application of the burden-shifting procedure also means using the procedure to different degrees as is dictated by the particular circumstances.1 0 5
This .flexibility is also required because, although burden shifting potentially has implicit substantive consequences,106 fundamentally it is a procedural device meant to help, not hinder, the ultimate disparate treatment inquiry. 1 07 Essentially, the p1iimary purpose of burden shift ing is to facilitate a speedy and just resolution of the final question of intentional discrimination. 1 08 All the elements of burden shifting should facilitate, not stifle, the substantive resolution of an employ ment discrimination matter. 1 09
When courts implement burden shifting as an inflexible process, they allow f o rm to trump substance. 1 10 Only by using the stages of burden shifting as flexible procedural tools focused on facilitating the central inquiry can courts achieve the central purposes of the process.
One of the original purposes of burden shifting was to allow plain tiffs to attempt to prove their case by inf e rence when they were unable to offer direct evidence of discrimination. 1 1 1 This alternative avenue of proof is especially critical in employment discrimination cases because employers are "usually careful not to offer smoking gun remarks indi cating intentional discrimination." 1 12 Given that modem discrimina tion is potentially even more difficult to uncover than the more obvious discrimination prevalent at the time burden shifting was origi nally created, there is a continuing need f or an effective procedure for adjudicating these claims. 113 A multifactor approach to burden shifting, carefully and rigorously applied by courts, would fulfill this need.
In addition to requiring thoughtful interplay between stages of the McDonnell Douglas process, the Supreme Court has remained firmly committed to flexibility within individual stages, specifically the prima facie stage. Even in McDonnell Douglas itself, the Court emphasized that given the factual nature of discrimination cases, the prima facie 107. Meiri, 759 F.2d at 995 (noting that burden shifting is meant to be a procedural tool that focuses an "initially vague allegation of discrimination" into an "ultimate inquiry ... that is amenable to judicial resolution"). (noting that the allocation of evidentiary burdens should not make the "inquiry even more difficult"); Fisher, 114 F.3d at 1358 (Calabresi, J., concurring and dissenting) (emphasizing that "verbal confusions" should not keep courts from the purposes that Title VII seeks to achieve).
See
Smith v. F.W. Morse & Co., 76 F.3d 413, 421-22 (1st Cir. 1996) (declining to follow strict burden shifting guidelines because a "slavish insistence upon process for its own sake serves only to exalt the trappings of justice over its substance"). 113. See Smith, 76 F.3d at 430 (Bownes, J., concurring) (praising burden shifting as a necessary process for weedi ng out di scrimi nation that is "as subtle as it is invidious"); Lawton, supra note 1.
111
[Vol. 101:1338 formulation would vary in accordance with the particular facts of a given situation. 114 The Court clarified this view shortly thereafter in International Brotherhood of Teamsters v. Un ited States.1 15 Reiterating that McDonnell Douglas was not an "inflexible formulation, " the Court stressed that the real value of the articulation of the prima facie stage in McDonnell Douglas was not the list of specific prima facie evidentiary requirements, but rather the "general principle" behind the prima facie stage.116 In subsequent decisions, the Court reinforced the notion that the McDonnell Douglas formulation of the prima facie stage was simply "an appropriate model for a prima facie case." 117 It was one method of demonstrating a prima facie claim, but was never intended as an inflexible rule.1 1 8
Recognizing that proof of discrimination often "does not fit into a set of pigeonholes," 119 lower courts have attempted to heed the Supreme Court's command to embrace flexibility at the prima facie stage of burden shifting. One circuit has been willing to modify its prima facie standard "(i]n certain cases involving discrimination falling outside the more traditional categories of firing and hiring . . . . "1 20 Another circuit adapts the requirements "in special cases to reflect more fairly and accurately the underlying reality of the workplace." 121 For example, although plaintiffs must ordinarily prove that their posi tion remained open after they are discharged or rejected, in "reduc tion in force" cases plaintiffs must prove only that similarly situated employees who were not members of their protected class were treated more favorably.122 While both of these circuits appear to embrace a commitment to viewing the prima facie stage as a realistic presentation of particular evidence, they fall short of the Supreme Court commitment to flexibility because they adopt these alternate approaches only in extraordinary cases.
A multifactor approach includes both a realistic view of the inter play between burden-shifting stages, and flexibility at each individual stage -most notably the prima facie step. Only with an attentive eye to both of these aspects can courts heed the Supreme Court's com mand for flexibility in burden shifting.
CONCLUSION
Thirty years ago the Supreme Court granted certiorari in a discrimination case "[i]n order to clarify the standards governing the disposition of an action challenging employment discrimination."1 23 The result was the McDonnell Douglas burden-shifting procedure, a framework that has survived countless clarifications and challenges.
This Note argues that once again the Supreme Court must step forward and clarify an aspect of this enduring procedure. Specifically, the Supreme Court should eliminate non-class replacement as a prima f acie requirement in all individual disparate treatment cases, and explicitly adopt a multifactor approach to a plaintiff's prima facie bur den at the initial stage of the McDonnell Douglas burden-shifting pro cedure.
First, a multifactor approach is an appropriate model for Title VII cases because it coherently combines the central principles articulated by the Court in O'Connor, principles which are justifiably applicable to the Title VII arena. Additionally, eliminating non-class replacement as a requirement comports with the minimal evidentiary burden accompanying the narrow purposes of the prima facie stage because it does not functionally require plaintiffs to adduce more evidence than otherwise required. Finally, a multifactor approach to the prima fade stage is consistent with the overarching theme of flexibility in the structure of burden shifting, and within the individual stages of burden shifting.
Inherently well-suited to consistent and coherent promulgation because of its simplicity, the Supreme Court's endorsement of a multi factor approach would stabilize the disharmony running rampant throughout the circuits at the prima fade stage. This result is legally compelled, structurally sound, and perhaps, most importantly, would inject a dose of common sense into the procedurally cumbersome employment discrimination arena. 124
